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CTCAC ADVANCED 
COMPLIANCE 
WORKSHOP

Rose Guerrero – Compliance Section Chief
rguerrero@treasurer.ca.gov
Shannon Nardinelli – Compliance Program 
Manager
snardinelli@treasurer.ca.gov

WASHINGTON UPDATE

• New President/New Administration

• Republican majority in both Senate and House

• Ben Carson appointed new HUD Secretary

• Steven Mnuchin awaiting confirmation as Treasury 
Secretary
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WASHINGTON UPDATE

• Talk of changing the tax rate from current 35% to 
20% 

• The LIHTC program has strong support in both houses 
of congress

• IRS – Utility Allowance Regulations of 3/2016 –
principles of sub metering rules 

WASHINGTON UPDATE
• IRS 2016/2017 Priority Guidance Plan will look at 

finalizing renewal energy for Section 42 Rents 

• IRS has no current plan to issue further guidance on 
Resyndication and existing tenants

• IRS is requesting more timely issuance of Form 8823 
from State Allocating Agencies
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CTCAC COMPLIANCE UPDATE
• Compliance Monitoring list is on webpage: 

WWW.Treasurer.ca.gov/ctcac/compliance/asp

• CTCAC to audit over 1, 200 projects in 2017

• On line Compliance Manual revision for 2017 –
several new sections added/clarifications –
webpage is: 
www.treasurer.ca.gov/ctcac/compliance/manual.asp

CTCAC COMPLIANCE UPDATE
• Several Compliance required forms have 
been updated:

• TIC
• THIF
• Live-in Aide
• Under $5,000 verification)
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Tenant Income Certification 
(TIC)

Tenant Income Certification 
(TIC)
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Tenant Income Certification 
(TIC)

Tenant Household 
information Form (THIF)
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Under $5000 Asset Form

Live-In Aide Verification 
Form
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CTCAC COMPLIANCE UPDATE
Beginning in 2017, CTCAC will have the authority to 
levy monetary fines for compliance violations –
Implementation April 2017

• CTCAC will either issue an 8823 or levy a fine 
depending on the circumstances

• Most findings have a correction period
• Fines may be charged monthly until corrected
• Approval pending at March Committee Meeting

Compliance Fines 
Schedule
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Compliance Fines 
Schedule

Compliance Fines 
Schedule
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CTCAC COMPLIANCE UPDATE
Beginning in 2017 – CTCAC Compliance Section will 
use Survey Monkey to assess quality control after 
every monitoring visit 

• Post – Inspection Survey
• CTCAC Number and Project Name
• Analyst Conducting the Inspection
• Notes and General Feedback regarding the 

monitoring visit

Survey Monkey Sample
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CTCAC COMPLIANCE UPDATE
• No changes to CTCAC LIHTC requirements for paystubs, 3rd

party verifications – continue following our stated policies

• Annual Reporting Requirements – AOC and POP due on 
Monday, March 30th, 2017, HUD Tenant Demographic Data 
Collection for 2016 data due on Friday, March 17th, 2017,

• AOE and Lender Reports due May 15th, 2017

• Starting in 2017, CTCAC will be filing Form 8823 more timely 
to IRS

CTCAC HANDOUTS
New Construction Compliance Guidance
1. Renting Up
2. Important Terms
3. Source Documents
4. State Agency Monitoring
5. Annual Reporting
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CTCAC HANDOUTS
Acquisition and Rehabilitation Compliance Guidance
1. Renting Up
2. Important Terms
3. Source Documents
4. State Agency Monitoring
5. Annual Reporting

CTCAC HANDOUTS
Resyndication Guidance
1. Renting Up
2. Important Terms
3. Source Documents
4. State Agency Monitoring
5. Annual Reporting



12

Resyndication 
Clarification Form

IMPORTANT COMPLIANCE RULES –
RENTS AND INCOMES

• In 2017 going forward, HUD has stated that the 
applicable LIHTC income limits will be released in March 
of each year

• CTCAC will try to post the rent and income limits on our 
webpage within the same week they are released

• Management agents must know the placed in service 
date (PIS Date) for all projects they oversee
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IMPORTANT COMPLIANCE RULES –
RENTS AND INCOMES

• Projects placed in prior to 12/31/2008 - one rent table 
per county

• Projects placed in service after 12/31/2008 –applicable 
rent table will depend on the PIS Date for project or the 
project’s Gross Rent Floor Election (GRFE) 

• For 9% projects – GRFE will be the date of carryover 
allocation (unless owner chooses PIS date) 

IMPORTANT COMPLIANCE RULES –
RENTS AND INCOMES

• For 4% projects – GRFE will be the date of the 
Reservation Letter from CTCAC

• For Acq/rehab projects – the applicable limits will be 
those in place at the time the owner is tax credit 
certifying each existing household, for new move-
in’s use the current limits in place at the time of the 
move-in
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IMPORTANT COMPLIANCE RULES -
TRANSFERS

Line 8b Election – Part II of Form 8609 
• For 100% Multiple Building Project – Yes = ok to 

transfer without income qualifying

• For 100% Multiple Building Project – NO = must 
income qualify before transferring

IMPORTANT COMPLIANCE RULES -
TRANSFERS

• IRS permits no Exceptions 

• If project is Mixed-Use – if Line 8b is a Yes = must test 
for 140% rule prior to allowing transfer

• If project is Mixed-Use – if Line 8b is a  NO = must 
income qualify before transferring
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IMPORTANT COMPLIANCE RULES -
STUDENTS

• Applicable when all members of the household are 
full-time students 

• Applicable for K-12th grade and all upper 
educational institutes and trade schools

• Must meet one of the 5 IRS full-time exceptions 

IMPORTANT COMPLIANCE RULES -
STUDENTS

• IRS has stated that if a student attends 2 different 
colleges on a part-time basis, and school verifies 
their part-time status, they are considered a part-
time student 

• Keep in mind the 5 month rule

• Student status must be reviewed and if applicable 
verified at each annual recertification
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IMPORTANT COMPLIANCE RULES -
STUDENTS

• Anyone at any age can become a full-time student

• Remember that student rules for Section 42 conflict 
with Student rules for most HUD programs  

• If project is layered and there’s a conflict talk to 
owner and tax credit investor and let them guide 
you on what they want you to do

IMPORTANT COMPLIANCE RULES –
TOTEM POLE RULE

• A rule often over looked 

• Applies throughout the tenancy of a household

• When all members of a household that originally 
income qualified the unit have moved out
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IMPORTANT COMPLIANCE RULES –
TOTEM POLE RULE

• Any remaining member that joined the household after 
initial move-in must be income qualified to remain in unit

• Management should independently income qualify any 
additional member to a household and if they income 
qualify clearly note that in the file for future reference

• This will become very important if a project undergoes 
resyndication at a future date

IMPORTANT COMPLIANCE RULES –
MANAGER’S UNIT

• Know what the project’s regulatory agreement 
allows

• Should hire the on-site manager with condition that 
they have to live at project

• Manager must work at same project as the unit they 
are occupying
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IMPORTANT COMPLIANCE RULES –
MANAGER’S UNIT

• IRS no longer requires manager to work on a “Full-
time” basis at same project they live at

• Be careful if splitting the manager’s time between 
two different tax credit projects!

• CTCAC will start looking at this issue more closely in 
2017

IMPORTANT COMPLIANCE RULES –
VACANT UNITS

• Vacant units need to be turned over timely
• IRS states 2 weeks should be sufficient

• CTCAC will allow a 2 month vacant period before 
reporting to IRS 

• Vacant units in turn-key ready condition must be 
advertised to the General Public
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IMPORTANT COMPLIANCE RULES –
VACANT UNITS

• Vacant units in turn-key ready condition, not 
advertised will be reported to IRS

• Be careful of “holding units vacant” awaiting tenant 
referrals from different agencies

• Be careful of keeping vacant units in uninhabitable 
condition waiting for resyndication 

IMPORTANT COMPLIANCE RULES –
CASUALTY LOSS

• IRS requires an owner of a tax credit project to 
immediately report to allocating agency when a 
building(s)and unit(s) are off-line

• Due to fire 
• Due to flood
• Due to mold 
• Due to construction defects
• Due to unit being left trashed
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IMPORTANT COMPLIANCE RULES –
CASUALTY LOSS

For any reason -
• Allocating agency must immediately report 

circumstance to IRS on Form 8823
• Either corrected or uncorrected
• If Uncorrected – A Corrected 8823 will be issued when 

documentation is submitted to CTCAC showing the 
unit is inhabited again

IMPORTANT COMPLIANCE RULES –
8823 ISSUANCE

• Initial letter sent out to owner notifying of a Monitoring 
Inspection

• A 30 day notification is given, but can be shorter if 
necessary

• Monitoring visit by state agency occurs

• Within 30 days, the owner and management company 
receive a findings letter
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IMPORTANT COMPLIANCE RULES –
8823 ISSUANCE

• A Good letter is sent if no issues with files, rents, 
physical inspection of units, site and service 
amenities and common areas are found

• A Noncompliance Letter or (NCL) will be sent if any 
issue of noncompliance is found

• The NCL is broken down by: Files, Physical Inspection, 
Other Issues

IMPORTANT COMPLIANCE RULES –
8823 ISSUANCE

• The NCL is specific to what was missing, found lacking, not 
working, not operable, not in place, not being conducted, 
expired, vacant units not turnkey ready, unable to access 
entry to unit, to common areas, to any area of the project 
needed to be reviewed, changes or violations of eligible 
basis (turning a low income unit into different use, charging 
for community room, parking)

• Please review each and every issue noted and respond to 
the noncompliance by providing exactly what is being 
requested –need to analyze letter carefully
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IMPORTANT COMPLIANCE RULES –
8823 ISSUANCE

• NCL letter will have a correction period

• At the end of the correction period the owner response 
is due to our office

• Issues corrected during the inspection will need to be 
noted in the NCL

• IRS requires we file an 8823 for any issue found during 
the monitoring visit whether corrected or not corrected

IMPORTANT COMPLIANCE RULES –
8823 ISSUANCE

• IRS requires we file the 8823 timely

• 8823’s reported by building

• Three types of 8823’s can be filed: Informational, 
Corrected, Uncorrected

• Informational 8823 - to report a sale, foreclosure, 
destruction, Other
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IMPORTANT COMPLIANCE RULES –
8823 ISSUANCE

• Corrected 8823 – The monitoring agency found an issue(s) 
of noncompliance and during the correction period given 
the owner, the owner corrected all the noncompliance  –
IRS determines if there will be any penalty 

• Nothing further needs to be done by owner – matter is 
closed

• This action closes the Monitoring visit until the next 
monitoring rotation in 3 years

IMPORTANT COMPLIANCE RULES –
8823 ISSUANCE

• Uncorrected 8823- The owner was able to correct some but 
not all of the issues, or the owner was unable to correct any 
of the issues – IRS determines if there will be a penalty - * IRS 
has stated they take special interest in these 8823 filings

• Owner will want to correct the outstanding issues of 
noncompliance with the state agency

• This action closes the Monitoring visit until next monitoring 
rotation in 3 years
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IMPORTANT COMPLIANCE RULES –
8823 ISSUANCE

• However, if the owner corrects all the outstanding 
noncompliance reported that was not previously corrected, 
the state agency will file a “Corrected 8823”

• Work closely with the Chief of Compliance and the analyst 
in charge of inspection at this point

• Please note that there is no automatic guarantee that the 
owner will receive a 2nd and final NCL from the state 
agency

IMPORTANT COMPLIANCE RULES –
8823 ISSUANCE

• A 2nd and final NCL is done as a courtesy and when time 
permits

• There is no time period dictated by IRS on when “Corrected 
8823’s” need to be filed

• The IRS will never share with the state allocating agency 
what the ramifications or loss of credits, penalties will be 
when an 8823 is filed, they consider this a confidential 
matter between the Taxpayer and the IRS
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IMPORTANT COMPLIANCE RULES –
8823 ISSUANCE

• IRS requires that the state agency discuss any 
issuance of an 8823 with only the owner of the tax 
credit project

• The state agency cannot release a copy of a filed 
8823 with anyone but the owner of the tax credit 
project – please note in most cases the 
management company is not the owner of the 
project 

TRANSFER EVENTS
In October of 2015, CTCAC released an updated 
Memo and Questionnaire to correspond with the 
State Regulation Changes for 2016:

• Questionnaire can be found at:
http://www.treasurer.ca.gov/ctcac/compliance.asp
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TRANSFER EVENTS
Easy to follow questions will determine what needs to 
be submitted for each type

• Ownership Transfer
• Sale
• Re-finance, 
• Other change in partnership (either limited 

partner or general partner)

TRANSFER EVENTS

• In order to start the review process, CTCAC must 
receive the documents noted as necessary on the 
questionnaire

• The review can take from 2 ½ to 4 weeks 
depending on whether the correct documentation 
was submitted and how many reviews are being 
conducted.
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TRANSFER EVENTS
• Currently we receive on average 3-4 Transfer 

Events a week to process

• Please factor review processing time into your 
submission for review. We cannot push projects to 
the top of the queue because of late submission 
too close to a close date.

TRANSFER EVENTS

• Please submit completed Word versions of the 
following forms:

• Assignment and Assumption Agreement
• Stand Still Agreement
• Capital Needs Agreement

• This allows us to edit if necessary and will speed up 
the review process
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TRANSFER EVENTS

• Transfer Events as part of a Resyndication where a 
new allocation of credits has already been 
awarded go to Jewel Chen in Development

• All other transfer events go to Ammer Singh or 
Shannon Nardinelli

TRANSFER EVENTS
Mandatory CTCAC Training
• For new owners who are intending to purchase Tax 

Credit Properties in California and do not meet the 
same qualifications as the outgoing ownership entity 
and/or management company, CTCAC will require 
that the new owners, their management company, 
and their maintenance staff attend a one day 
training class held by CTCAC at our offices in 
Sacramento.
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TRANSFER EVENTS

Occasionally, CTCAC may also require 
ownership entities who have never owned Tax 
Credit properties to partner with a bone-fide 
management company familiar with the LIHTC 
in the state of California for a minimum of 2 
years before the owner can self-manage.

MANAGEMENT COMPANY 
CHANGES

Management Agent Transfers: 
• 9% tax credit projects require TCAC consent and 

equivalent management agent experience as 
existing entity:

• Substitution of Property Management Agent

• 4% tax credit projects require TCAC management 
experience similar to the exiting management 
company
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• All letters and notices of intent to conduct a 
monitoring inspection go to the Owner and 
Management Contact CTCAC has on file

• Starting in April of 2017, CTCAC will have the 
authority to issue fines to owners who change 
management companies without notifying and 
receiving approval from CTCAC first.

MANAGEMENT COMPANY 
CHANGES

CONVERSATIONS WITH THE IRS
• Please confirm that IRS now permits the owner of a tax credit 

property to charge the exempt manager unit rent and utilities
• IRS Response:  Yes, charging rent and utilities to manager unit is 

now permitted (as long as the unit is not considered a LIHC unit). 

• Please confirm that IRS no longer requires the on-site manager to 
have to work on a full-time basis at the tax credit property they 
live at.

• IRS Response:  Yes, the on-site manager no longer has to work on a 
full-time basis however, the manager must live in the same property 
where they work
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CONVERSATIONS WITH THE IRS
• Please confirm that the Line 8b election of NO, in a multi-

building project will require all transferring households to 
have to income re-qualify in order for the unit to continue to 
generate a tax credit, this holds true even if:  1) a VAWA 
issue or a 2) Medical reasonable accommodation issue?

• IRS Response: Yes, there are no exceptions, unless the owner were to 
request a PLR from the IRS * please note that an owner can always 
make the transfer to avoid a fair housing issue but the unit will not 
generate any more credits as long as there is an over-income 
household occupy it

CONVERSATIONS WITH THE IRS
• Please confirm that holding a unit vacant because of an 

agreement with a social services provider that you have a 
Master Rental Lease Agreement with to hold (X) number of 
tax credit units for their clients, will be in violation of the 
vacant unit rule?  - What time period does IRS expect the 
unit to be occupied after it’s been vacant? 

• IRS Response: An owner cannot hold a tax credit unit vacant that is 
ready for occupancy and expect to get credits for the period the unit 
remains vacant because they are holding it under an agreement with 
a specific program.  
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CONVERSATIONS WITH THE IRS
• How does the IRS look at rent payments made on behalf of 

a tenant via a “social services provider” paid directly to the 
owner?  These are not rental assistance payments via 
Project Based Section 8 contract or Section 8 Vouchers or 
Shelter Care Plus program that are typically exempt by HUD 
for being counted towards annual income? 

• IRS Response: IRS would look at this as “Income” to the household as 
per the HUD 4350.3 REV 4 handbook, where rental assistance income 
is considered counted towards annual income

CONVERSATIONS WITH THE IRS
• For Resyndications where various projects are bundled 

together as one new project, (for example, 3 different LIHTC 
projects located within the same town may-be 5 miles 
apart) is the owner permitted to transfer the over-income 
households among the various 3 existing projects? Or the 
just among the same project where they originally moved 
into?

• IRS Response: The owner can only transfer over-income 
grandfathered tenants within the same existing tax credit project
where they initially moved into and where they initially income 
qualified.
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CONVERSATIONS WITH THE IRS
• On a Resyndication of an existing tax credit project if an 

owner or new owner demolishes the existing tax credit 
project and intends to re-build a new project on same site, 
does the owner lose the ability to “grandfather the over-
income tenants”? And additionally, will the resyndicated 
project be considered “acquisition rehab” or “new 
construction” on the new Forms 8609’s? 

CONVERSATIONS WITH THE IRS
• IRS Response:  
• Based on the response to these questions then the following would 

apply:
• What is the reason for the demolishing?
• At what period of the allocation is the demolishing occurring? 

Compliance, post compliance at the end of the QAP?
• By what you say above this is occurring during the compliance 

period. Grandfathering the over-income may occur if the owner 
plans to continue the low income housing after the rehab.
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CONVERSATIONS WITH THE IRS
IRS Response (cont.):  
• If the owner demolishes buildings in phases and the tenants 

are moved back into the new units within 24 months, the 
grandfather provision would not be lost (State discretion as 
to the months however 24 should be the maximum).

• However, if the building is demolished the owner may want 
to consider this a new construction or acq/rehab. 

CONVERSATIONS WITH THE IRS
• An act of foreclosure at a project that’s in the 15 year 

Federal Compliance Period, requires the state agency to file 
an uncorrected Form 8823 on the project, does the IRS also 
require the state agency to remove the recorded 
regulatory agreement off title? 

• IRS Response: Yes, the state agency must file a Form 8823 on the 
project 
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CONVERSATIONS WITH THE IRS
Preferences for employee housing 
For example:  A Unified School District owns the land and 
enters into a “ground lease agreement” with a developer 
that stipulates the housing will be exclusively for their 
employees.  What if the ground lease agreement is between 
a developer and a University and the University stipulates that 
the housing will all be exclusively to house part time and/or
full-time students only? 

CONVERSATIONS WITH THE IRS
• IRS Response:  Imposition of a local preference is not a per se violation 

of the Section 42 requirement public use requirement.
• Under Section 42 and IRS Regulation there is a student rule that 

must be followed. Housing strictly for students must follow the 
student rule.

• Under Section 42 and IRS Regulation 1.42-9, a qualified LIHTC 
project will meet the general public use requirement, even if it is 
subject to a local live work preference, so long as the residency 
preference: (1) is consistent with housing policy governing non-
discrimination using the HUD Multifamily Occupancy Handbook as 
guidance; and (2) does not otherwise violate any applicable fair 
housing laws.
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CONVERSATIONS WITH THE IRS
IRS Response (cont.):  
• A local live work preference may be permissible under federal and state fair 

housing laws, if the local agency imposing the preference can articulate a 
clear public purpose or policy goal that will be furthered by the preference 
and if the policy does not act to exclude members of a protected class, and 
is sufficiently narrowly tailored. Even if the imposition of the local preference 
results in statistical disparities on protected classes, under Texas Dept. of 
Housing and Community Affairs, et al. v. Inclusive Community Project, et al., 
the United States Supreme Court emphasized the "robust causality 
requirement" reinforcing the concept that liability will not result, unless the 
plaintiff can prove that there is another means to achieving that 
governmental interest with less disparate impact, which is more narrowly 
tailored to achieve the governmental interest.

CONVERSATIONS WITH THE IRS
IRS Response (cont.):  
• The imposition of live work preference may not result in longer than 

typical vacancy of a tax credit units.

• The local preference may not limit the availability of a unit only to 
members of a social organization or a particular employer.

• If HUD, the DOJ, or a substantially equivalent state or local agency 
notifies the state tax credit agency of a determination of a fair 
housing violation, the state tax credit agency should report receipt 
of the notification to the IRS.
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CONVERSATIONS WITH THE IRS
IRS Response (cont.):  
• Based on the findings in the court proceedings, the IRS 

will make a determination as to whether the owner of the 
LIHTC property is out of compliance with Section 42 
based on facts of the individual case.

• Depending on the nature of the violation, 
noncompliance may be determined at the unit, building, 
or project level.

CONVERSATIONS WITH THE IRS
• We know that IRS permits a tax credit tenant to work out of 

their unit as long as the primary use of the unit is to live in it.  
Because these tenants usually file “self-employment tax 
returns”, does IRS also permit the tenant to write off all or 
partial cost of the utilities and rent of the tax credit unit 
when completing their tax return as these are “business 
expenses?”

• IRS Response: It depends – mostly no since the property use has to be 
exclusively for business. For example the business person/tenant must 
prove the amount of utilities claimed was exclusive used for business.
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CONVERSATIONS WITH THE IRS
• If an owner of a tax credit property finds and self-corrects 

over charging rent on a unit or various units of a project and 
this is found and corrected PRIOR to the state agency 
sending a notification of a Section 42 Monitoring Review, is 
this considered a non- 8823 issue?  

• IRS Response: Yes, if owner corrects prior to a Section 42 
monitoring visit by state agency, a Form 8823 does not need 
to be filed.

CONVERSATIONS WITH THE IRS
• If during a state agency Monitoring review a file is found 

that shows the household was not income eligible at initial 
move-in, but it’s been over 10 years since move-in and on a 
subsequent recertification the file documents show that the 
household become income eligible 2 years later, does the 
state agency still need to report this issue of noncompliance 
to the IRS? 

• IRS Response:  Yes, state agency needs to report the noncompliance 
issue on Form 8823
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Questions?


